Introduction
The European Union (EU), the United States (US) and Canada belong to the same cultural circle and subscribe to similar values. In principle, they are all interested in achieving a high level of protection of health, environment and animal welfare, and this is visible in their regulatory and deregulatory activities. However, particular trade disputes show different levels of commitment to a particular value and different levels of risk aversion. While regulatory differences were already visible in disputes which arose before the establishment of the World Trade Organization (WTO) in 1995 (such as Tuna/Dolphin where the EU challenged US rules on marine management 1 ), since the establishment of the WTO the US and Canada have significantly more frequently challenged EU measures with high standards of protection than vice versa. The focus of this paper is on the transatlantic trade disputes where the US or Canada has challenged EU measures entailing environmental, health or animal welfare (moral) standards. This paper has three main parts. The first main part looks at the number and type of transatlantic trade disputes to show a pattern, and areas where the EU standards have been stricter. The second one inquires into the reasons behind regulatory divergence which leads to disputes against the EU. The third main part examines ways of addressing this regulatory divergence, including under the currently negotiated agreements, the Transatlantic Trade and Investment Partnership (TTIP) and the Comprehensive Economic and Trade Agreement (CETA). The paper argues that regulatory divergence which is a consequence of the true legitimate aims of different constituencies is one worth keeping so as to maintain a democratic system and to keep the advantages of diversity, pluralism and experimentation. In contrast, regulatory differences which are the mere accidental consequence of the fact that regulators work independently of one another should be eliminated to achieve the advantages of trade liberalisation. The method of removing non-tariff barriers to trade should be sensitive to the distinction between these two types regulatory diversity.
Trade disputes challenging EU's strict health, environmental or animal welfare standards
The number and substance of transatlantic trade disputes show that disputes initiated by the US or Canada against the EU are of a very different type from those going in the other direction.
2 Disputes against the EU frequently entail challenges of a regulatory standard having a health, environmental or animal welfare aspect, while the same is never true of disputes which the EU starts against the US or Canada.
First, concerning EU -US trade disputes, since the establishment of the WTO there has been a total of 51 trade dispute, but many have never reached the stage of Panel proceedings so they are not of interest to this paper. Some 32 disputes were initiated by the EU against the US, and 15 of those reached the Panel report (14 were appealed so they reached the Appellate Body (AB) report). A total of 19 disputes were initiated by the US against the EU, and 8 of those reached the Panel report (4 went up on appeal and led to an AB report).
More interesting than the number of these cases is their substance. Namely, cases brought by the EU against the US mostly concerned antidumping, subsidies, intellectual property, and there were no cases where the EU challenged a US high regulatory standard on the basis of the TBT or SPS agreements (even Art III:4 GATT was never the cornerstone of an EU claim, but was merely mentioned alongside other claims which were more relevant for particular cases). In contrast, among the decided cases brought by the US against the EU, there were two complaints, EC -hormones 3 and EC -Biotech, 4 that argued that an EU regulatory standard was, inter alia, contrary to the SPS and TBT. In EC -hormones, the object of the attack was the EU ban of meat and meat products derived from cattle which, for growth promotion purposes, had been treated with certain natural or synthetic hormones. In EC -Biotech, the challenge was directed against EU rules on genetically modified organisms. The EU lost both cases as its measures were found to be contrary to the SPS.
There is another pending case, EC -Poultry, where the US is challenging an EU regulatory standard as contrary to the TBT and SPA. 5 The case concerns the EU ban on poultry meat treated with certain chemical substances used in the US. A Panel was established, but not yet composed.
Second, concerning EU -Canada trade disputes, there has been a total of 15 disputes, again several not reaching the stage of Panel proceedings. A total of 6 disputes were initiated by the EU against Canada, and 4 of those reached the stage of a Panel report (and 3 led to an AB report). Some 9 disputes were initiated by Canada against the EU, and 4 of those were decided by the WTO dispute settlement bodies leading to 4 Panel reports (and 3 to AB reports).
Again, if one looks at the substance of the decided disputes, one will see that the EU challenged Canadian measures on the basis of the subsidies agreement, TRIPS, TRIMs etc, but there has been no case where it challenged a regulatory standard in the field of health, environment or animal welfare. environment or animal welfare, which Canada saw as contrary to the GATT, TBT and/or SPS. In EC -hormones and EC -Biotech, Canada's complaint was parallel to those of the US (above) dealing with rules on beef-hormones and GMOs, respectively. In EC -Asbestos, Canada challenged an EU Member State decree prohibiting the manufacture, sale, import, export, transfer, etc of all asbestos fibres and of all asbestos products. And most recently, in EC -Seals, Canada challenged the EU ban on seal products. The EU was found to be in breach of WTO in all of these cases, except in EC -Asbestos.
There is also a number of transatlantic trade disputes that arose outside the WTO, in other international and supranational fora, and that could reach the WTO dispute settlement process at some stage. For example, a WTO dispute could arise concerning EU rules on aviation emissions. 8 Several years ago, a number of US airline companies decided to take to the European Court of Justice (ECJ) a case against the EU Aviation Emissions Directive aimed at environmental protection by requiring the purchase of emissions allowances for all flights to and from the EU (including for emissions which do not occur over EU territory, but instead over, for example, US territory or the open seas).
9 These companies lost the case, but they have continued exerting pressure on their government to resolve the issue in other available fora, such as the International Civil Aviation Organization (ICAO) 10 or the WTO. 11 Similarly, battles for a regulatory standard are happening with the Codex Alimentarius Commission. The most striking example concerns the additive, ractopamine. The EU bans the use of ractopamine as animal feed, and bans meat containing its residues, while this additive is in common use in the US and Canada. Despite the EU's opposition, the Codex Alimentarius Commission approved minimal residues of this substance in meat, with a controversial vote of 69-67, and 7 abstentions. Similar cases concerning the EU's comparatively stricter standards frequently appear on the horizon, eg those concerning meat of the offspring of cloned animals, 13 apples treated with DPA to prevent storage scald, 14 nano-ingredients in foods, 15 etc. Some of those might get addressed through the diplomatic, political process and others might lead to judicial disputes.
Reasons for regulatory divergence
As a general rule, regulatory divergence happens as an incidental consequence of the fact that regulators in different countries work independently of each other so they come up with different regulatory solutions. In most cases, regulatory divergence is not a consequence of entrenched values or different views, but is merely accidental. However, a pattern of disputes between the EU, on the one hand, and the US and Canada, on the other hand, shows that their regulatory differences in the field of health, environmental and animal welfare are not accidental, but that the EU has a policy of adopting relatively stricter standards than the US or Canada. There are two possible groups of reasons for this: the first are connected to European society and history, and the second are connected to the specific regulatory process in the EU as a supranational organisation.
Societal and historic reasons
Societies and values are formed over centuries, but it can also take only one important event to change them. It is sometimes argued that the long history of the European continent makes Europeans more reliant on tradition. 16 There are indeed some examples of this. In the area of food standards, Europeans consider many traditional types of food production as safe, and even especially endorse it while Americans fear them. In Europe, the 'safety [of traditional food products] is assumed based on centuries of experience rather than on laboratory science'. 17 For example, the use of unpasteurised milk in food production is explicitly permitted in EU legislation 18 and several unpasteurised cheeses such as Brie, Camembert, Roquefort, Feta, etc, are even seen as champions of European quality, having the protected designation of origin.
19 In the US, cheese made with unpasteurised milk is seen as unsafe 20 and is prohibited unless it has been aged for 60 days. 21 In contrast, European consumers are reluctant to accept the new technologies of producing foods. Eurobarometer reports show that Europeans are worried about hormone residues in meats, 22 genetically modified foods, 23 the meat of cloned animals 24 , and the majority have never heard of nanotechnology. 25 Their concerns are reflected in strict regulation. In contrast, in the US some opinion polls do show concerns about these food productions, 26 but these have not been reflected in regulation. However, even more than the centuries of tradition, risk regulation is influenced by more recent events. This phenomenon where knowledge about a recent hazard significantly influences behaviour is what psychology and behavioural law and economics refer to as 'availability of information'. 27 There is extensive literature discussing how US regulatory standards in the 1960s until the 1980s were stricter than those in the EC. 28 The tables turned in the 1990s when a number of scandals shook Europe, (arguably) 29 making Europeans more aware and cautious about the risks arising from new technologies, not only in food but in other areas as well. 30 Particularly salient was the outbreak of the CreutzfeldtJakob disease caused by 'mad cows' that were infected through feed containing infectious meat and bone meal. 31 The outbreak of this disease was also poorly managed.
32 Relevant authorities and scientists alike not only failed to properly warn about this, but were also slow in admitting that there was a problem. This and similar scandals 33 have made Europeans more doubtful about information that is presented as scientific fact, and more prone to relying on the precautionary principle. Europeans consider that it takes decades to determine whether a particular technology is safe, and are reluctant to accept its risks.
Such relatively recent incidents have shaped European attitudes not only towards food safety, but more broadly towards health, environment and animal welfare. For example, asbestos had been used for decades before its harmful properties were discovered. It is true that the harmful properties of asbestos affected not only Europe, but all countries where asbestos was used. However, the reaction in Europe, for example in France, was to ban asbestos, while Canada, for instance, merely started 27 using it in a safer way, 34 and the US first banned it, but then an appeals court struck the ban down 35 so nowadays asbestos is not entirely prohibited in the US.
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Europeans are also quite concerned about the environment, and the risks posed to it by modern technologies and lifestyle. This has also been reflected in regulations. For example, European concerns about GMO crops which are not only relevant for human health, but also for environmental balance, have translated into restrictive rules. Similarly, Europeans are very worried about climate change, and rank it as the second most serious global problem, preceded only by 'poverty, hunger and lack of drinking water'. 37 Europe has been relatively active in adopting measures addressing climate change, for example through its Emissions Trading System (ETS). In contrast, in the US there are still influential political actors (not only those in the margins) who deny the existence of climate change or that it is a consequence of human activity. high standards for the farming and slaughter of poultry in the EU, 43 poultry meat does not need to undergo any chemical treatment for removing bacteria, but is only rinsed with water before being placed on the market. EU production does not practise rinsing poultry carcases in substances such as chlorine dioxide, acidified sodium chlorite, trisodium phosphate, and peroxyacids, and the EU even considers that kind of practice to be harmful for human health. In contrast, these chemicals are in common use in the US as necessary for preventing the development of bacteria and ensuring food safety. 44 The EU ban on the imports of poultry treated with such chemicals has triggered a trade dispute. Another external consequence of high standards of animal welfare is that EU farming is more expensive than that in countries with lower standards. 45 In order to protect that expensive domestic production, the EU has not been willing to liberalise its agriculture and open its borders to cheap imports, holding back progress in the Doha Round of WTO negotiations.
The EU is often criticised on the other side of the Atlantic, as its strict standards in the field of health, environment and animal welfare are perceived as covert protectionism. Many believe that meat treated with hormones, GMOs or chlorinated poultry are just as safe as the counterparts of these products which are permitted in the EU. It is perceived that the EU authorities should do more to educate the public about the safety of the US or Canadian alternatives, and then opinion would be more favourable to such goods. Certainly, it would be condemnable if these 'values' were used for concealing protectionism, and the WTO Panel or AB could then determine a breach of obligations. However, in many of these European examples it is not clear that protectionism exists or even that educating the public could change European views. The fact that something does not cause an observable negative effect at this moment would often not satisfy EU citizens as it took decades for the effects of cow disease or of asbestos fibres on human health to become visible. Precaution is something that the EU authorities often rely on, but this should be done in accordance with the WTO rules which apply to this principle. 
Regulatory process in the EU
EU strict standards in the field of health, environment and animal welfare are also caused by the specificities of the EU regulatory process. Namely, it is frequently the case that the EU rule is much stricter than the average of Member State rules which existed prior to EU legislation. In fact, it is the often the strictest of all Member State rules that becomes the EU-wide rule. Basically, EU decision-making turns a 'regulatory peak' into the EU norm. There are several aspects of EU decision-making that bring this about.
First, the EU Treaties require the EU to ensure high levels of health, safety, environmental protection, animal welfare consumer protection, etc, when adopting common rules. 47 Internal market measures are the best examples of how far the EU goes in ensuring these values. Namely, Art 114 TFEU provides a legal basis for measures aimed at the establishment and functioning of the internal market. In Tobacco Advertising, the Court held that these measures must contribute to the elimination of obstacles to the free movement of goods or services or to the removal of appreciable distortions of competition. 48 However, once the conditions for recourse to this legal basis are met, the EU institutions are allowed and even required to regulate not only at the minimal level to remove these market problems, but at a level which ensures the high protection of other values. 49 The Court has been very permissive in allowing such strict measures. It has even supported measures which caused even worse obstacles to free movement than originally existed without EU legislation. Prime examples of this are the BAT case supporting strict tobacco labelling rules that prevent a pack of cigarettes from moving between (typically) more than two Member States; 50 and Swedish Match allowing the ban of snus. 51 Similar is the example of the EU ban of seal products which was also adopted on the basis of Art 114 TFEU. 52 This ban was challenged before the ECJ, but the Court did not go into the merits of 47 Arts 114(3), 13 the case as it found the action inadmissible. 53 The ban did lead to a WTO dispute, and the EU is required to amend its measure.
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Second, very restrictive common rules can be a consequence of the dynamics of decision-making within the Council. It might often be the case that a State with more stringent rules can frequently have a better bargaining position within the Council than States with lower standards. Namely, '[s]o long as there is no agreement, its industry is protected from foreign competition, while those of its trading partners are hurt by being denied access to the market'. 55 The strength of a Member State's bargaining position in the Council will depend on the voting rules and on whether its products will be competitive in other States, bearing in mind their possibly higher price caused by compliance to higher standards.
Third, the European Parliament is frequently an important factor in pushing for a high level of protection of certain non-trade objectives. 56 The Parliament understands that strict rules lead to obstacles to external trade and fewer trade liberalisation benefits, but it frequently does not give that much value. 57 In many instances leading to international trade disputes, it was the Parliament that was the main supporter of a measure that became challenged and even found to be in breach of WTO law. For example, in the dispute concerning beef treated with growth hormones, the Commission wanted to amend EU legislation to make it less restrictive and WTO compatible, but it was the Parliament that was against it. 58 Similarly, the Commission had not proposed a total ban of seal products, but merely a conditional one which would allow on the EU market seal products harvested in a humane way and properly labelled, 59 but this was amended by the Parliament, turning the measure into a total ban (with two narrow exceptions) which were later challenged both within the EU and in the WTO. 60 In the case of the Aviation Emissions Directive, it was also the Parliament that most strongly opposed a postponement of the application of the Directive to flights to and from the EU. 61 The Parliament was also the proponent of not allowing nano-technology in food, 62 etc. One might argue that these are populist measures responding to some concerns of EU voters who are not necessarily informed about all the pros and cons of the measure at issue. Zigler argued on this point that the regulatory difference between the EU and the US also arises as a consequence of the fact that the regulation of health, environment and animal welfare in the EU is in the hands of politicians, and in the US it is mostly done by regulatory agencies such as the Food and Drug Administration (FDA) or the Environmental Protection Agency (EPA). 63 Fourth, the EU is aware that it can export its health, environmental or animal welfare standard. While these standards are primarily adopted to serve an internal policy, they have incidental external effects which can trigger the export of standards (the 'Brussels effect' 64 ). There are three main ways in which the export of standards can occur. One is de facto when producers in third countries start complying with such EU standards. This has happened with EU standards on beef hormones. The EU lost the case in the WTO, but it has not abandoned its measure. The long-term effect after many years was that the US and Canadian farmers adjusted their production and gained better conditions for imports of 'high quality beef' into the EU. 65 The second type of export of stand-ards occurs when third countries follow the EU model and adopt similar rules (de iure export at national levels). For example, the Seal Products Regulation was accompanied by this type of export of standards in the sense that the EU led by example, and several other countries followed suit. 66 The third type of export happens when a global standard-setting body adopts the EU standard as its own (de iure export at international level). The example of this might be rules on aviation emissions if the EU standard (or a standard close to it) are adopted at the international level within the International Civil Aviation Organization. The EU rule (which is temporarily suspended) would require all flights to and from the EU to pay allowances for the emissions released on the entire flight. Under the pressure of that measure being applied to non-EU aircrafts, the last ICAO General Assembly agreed that the ICAO would start developing a global system of market-based measures so as to make a decision on it at its next meeting in 2016, and implementation should start in 2020. 
Addressing regulatory diversion
Regulatory divergence presents a trade barrier, regardless of the fact whether different national laws are lawful or not. Thus, regulatory divergence is positive only if this is a reflection of the different interests or values of its constituencies. In most cases, however, regulatory divergence does not occur because people of different constituencies have different priorities, but merely because their respective regulators do not communicate when setting standards. For example, car manufacturers are unable to produce a 'world car' ie a vehicle that could be marketed without any change all over the world, and this is not only because of differing consumer preferences, but because of accidental regulatory divergence. Two large automobile markets, the EU and the US, have different rules on the emission of carbon monoxide, nitrogen oxides and other greenhouse gasses, some being stricter on one side of the Atlantic, and some on the other. Over the last couple of decades, there has been a lot of effort and a number of agreements aimed at removing regulatory differences on the two sides of the Atlantic. Some of the effort to remove regulatory trade barriers is happening with the WTO, eg through the SPS committee where each member has to notify other members of a planned SPS measure, and these other WTO members have a chance to voice their positions. 69 There is also a number of bilateral instruments which seek to serve this purpose. The EU and the US have in force the Transatlantic Economic Partnership 70 which is accompanied by documents such as the Guidelines on Regulatory Cooperation and Transparency, 71 and the institutional mechanism of the Transatlantic Economic Council and a number of other soft mechanisms for promoting regulatory convergence. 72 Similarly, the EU and Canada have adopted a Framework on Regulatory Cooperation and Transparency 73 promoting voluntary regulatory cooperation, as well as some sectoral agreements. 74 Most recently, there has been an agenda of removing obstacles to transatlantic trade arising from regulatory divergence through more extensive trade agreements. The EU and Canada are at an advanced stage of negotiating the Comprehensive Economic and Trade Agreement. 75 And in 2013, the EU and the US started negotiations on the Transatlantic Trade and Investment Partnership. Most documents concerning these agreements are kept confidential, 76 but we do know that the elimination of non-tariff barriers to trade arising from regulatory divergence is on the agenda of both negotiations. There are two main issues here.
On the one hand, there is the question of which regulatory differences should be removed and which should be respected as arising from true differences in the legitimate aims of two polities. It would not be difficult to achieve political support for the elimination of trade barriers in cases where regulatory divergence is a mere consequence of the independent work of regulatory bodies in the sense that their rules achieve the same aims, but as no consultations have taken place, the way of achieving this aim is different. Most regulatory divergence is of this type. EU Trade Commissioner De Gucht stated that if one 'take[s] a broader view on regulatory issues[, the EU and the US] want the same thing in the end: a high level of protection for our people from risks to their health, safety, financial security and environment', and he argued that, for example, while seatbelts in the EU and the US might be differently regulated, they are equally safe.
77 In contrast, different rules on GMOs are not accidental, but the EU sees them as pursuing legitimate aims and does not seem willing to remove them despite possible advantages if it did so for consumer choice (as there certainly would be consumers who would opt for a cheaper product regardless of its genetic properties). Some have argued that the TTIP will not be adopted if it sets a too ambitious goal, such as the removal of such trade barriers. Lester has argued that the TTIP only stands a chance of being adopted if it concentrates solely on 'low-hanging fruit'. 78 However, there are political actors who consider that without addressing this barrier to the movement of GMOs, the US should drop the whole agreement. Max Bauchus, a Democrat, who was at the time a US senator from Montana, an agricultural state, wrote in the Financial Times that the US Congress should not support the agreement if the EU did not remove obstacles to the exports of US GM crops, and beef and pork fed with additives currently banned in the EU.
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In 't Veld, judgment of 3 July 2014; Euractiv, 'Les documents du TTIP peuvent être publiés, selon la Cour de justice européenne' (4 July 2014) <http://www.euractiv.fr/sections/ euro-finances/les-documents-du-ttip-peuvent-etre-publies-selon-la-cour-de-justice?utm_ source=EurActiv+Newsletter&utm_campaign=a270e62653-newsletter_derni%C3%A8res_ infos&utm_medium=email&utm_term=0_da6c5d4235-a270e62653-55406953> accessed 4 July 2014. On the other hand, the question is how to remove the non-tariff barriers, ie through which mechanism. There is a number of theoretical possibilities, ranging from negative integration, ie deregulation requiring countries not to apply their standards to imports, to positive integration, ie reregulation where common rules would be set. The TTIP has been criticised, among other things, because it is based on an economic analysis which calculates the benefits for both markets arising from the elimination of non-tariff trade barriers without addressing how that is to be achieved. 80 CETA is also not clear on that point, although official documents explicitly refer to recognition in some areas such as automotive standards and qualifications. 81 It is thus worth examining the theoretically available possibilities.
The first option is the conditional mutual recognition of standards, such as the ones that exist in the EU between Member States. Within the EU, this type of mutual recognition requires any product lawfully produced and marketed in one Member State to be allowed in another Member State unless there is a justified reason for denying market access. The national regulatory autonomy of each member is limited in a way that a member can only exceptionally require foreign products to comply with its own standards. This is broader than the requirement of equivalence which already exists in the WTO concerning SPS standards and is encouraged by the TBT. 82 Equivalence is a case-based… finding that the home or exporting country regulation is equivalent -in the sense of satisfying the regulatory goalto the host or importing country regulation. Mutual recognition, on the other hand, involves broad and automatic recognition of foreign regulation, without case-based evaluation. 83 Such a mechanism of removing trade barriers is politically acceptable only in a very homogeneous setting and/or if the general aims of the agreement are very ambitious (eg economic and social cohesion in Europe, peace, etc). The North Atlantic sphere is quite homogeneous in comparison to the rest of the world, but there is a question of political feasibility whether the parties could aim for the elimination of the remaining differences in this way. Many fear that mutual recognition of standards would lead to the downgrading of standards. 84 However, in arguing that point, it is often forgotten that mutual recognition of this type is conditional, ie that each country can prevent market access for imported goods if it has a legitimate aim and if it is pursuing that aim in a proportionate manner. Of course, the question here arises as to who would be the arbiter on whether an aim is a legitimate one, and whether the measure is proportionate (and what type of proportionality analysis is required). But even in the absence of any arbiter, one would expect that both trading partners would be aware that if they started invoking the exception recklessly, the other party would start doing the same and this would hurt both economies and undermine the entire agreement. It is theoretically possible that regulatory competition would work in the way that each trading partner would want to have less strict standards so as to keep production on its territory. However, that depends on whether a product complying with the higher standard would still be competitive on the market. The EU's example of regulating non-elastic markets, ie goods that can be placed on the market, instead of regulating production has proven successful in this respect. A producer wishing to place his products on the EU market has to conform to its standards regardless of where the production takes place. There is thus no incentive to move production elsewhere so as to avoid compliance with the EU standard. The EU has even managed in a number of cases to export its strict standards to other countries, frequently just de facto because foreign producers have adjusted their production to the EU standards (the 'Brussels effect').
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The second theoretical option is a less intrusive type of mutual recognition where countries do not recognise each other's standards, but their conformity assessment procedures. This type of mutual recognition is already quite apparent on a global scale. WTO law requires members to ensure, whenever possible, that results of conformity assessment procedures in other Members are accepted, even when those procedures differ from their own, provided they are satisfied that those procedures offer an assurance of conformity with applicable technical regulations or standards equivalent to their own procedures.
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WTO law also stimulates Member States to conclude agreements on mutual recognition of the results of their conformity assessment proce- 84 See De Ville and Gabriel Siles-Brügge (n 80) 2. 85 Bradford (n 64). 86 Art 6.1 TBT.
dures (MRAs), 87 and many countries have done so. However, as Mathis explains, initial enthusiasm about the trade liberalising potential of this instrument which existed after the WTO was set up quickly subsided:
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The painstaking process of certifying conformity assessment bodies across product sectors -one product and sector at a time -tended to demonstrate that the MRA mechanism was too cumbersome and too slow to achieve the kind of recognition results sought by the economic actors who understand how product standards and testing procedures functioned as non-tariff barriers in their important markets. 89 Thus, the new comprehensive trade agreements, such as those between the EU and Canada, or between the EU and the US, will certainly aim to go beyond this type of MRA.
The third option is some sort of harmonisation by setting common standards. WTO law provides for some 'building up' in the sense that it encourages international standardisation. However, true harmonisation where common rules replace previously existing national rules requires a complex institutional set-up, either in the form of common institutions (as those that exist at the EU level) or intensive and continuous cooperation between two regulators (such as that which occurs, for example, in an EU candidate country before EU accession through the cooperation of the candidate country's and EU institutions). The first option of creating common institutions does not seem a probable agenda for a bilateral trade agreement. The second option of envisaging closer cooperation between domestic regulators is more likely. However, if each of the parties had a larger number of such bilateral agreements where its domestic institutions were required to work closely with those of its trading partners, the system would be difficult to maintain.
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It is also possible that the agreements could have a sectoral approach so that different methods of removing trade barriers would be used in different areas. For example, the EU TTIP negotiating position for motor vehicles states that mutual recognition is the aim, and that this could be gradually achieved. 91 The first steps could be recognition of equivalence of regulations, focusing on the fact that they bring about an equivalent outcome, ie the same level of safety, environmental protection, 
etc.
92 This would be accompanied by closer cooperation in areas where there is no equivalence so as to create common rules. 93 The field of motor vehicles might be specific due to the fact that there are existing agreements in this field, so other areas might require a different approach.
Conclusion
The EU on the one hand and the US and Canada on the other have a different level of risk aversion when it comes to risks to health, environment and animal welfare. The EU is more risk averse and adopts stricter rules to ensure a higher level of health, environment and animal welfare protection. This has created a number of obstacles to transatlantic trade and has led to WTO and other trade disputes.
Existing agreements which sought to address regulatory divergence, either within the framework of the WTO or separate bilateral instruments, have only achieved limited success. Currently negotiated comprehensive trade agreements, CETA and TTIP, also seek to enhance trade by removing non-tariff barriers caused by regulatory divergence. One cannot object to the removal of regulatory divergence which is a merely accidental consequence of the fact that regulators in two systems work independently of one another. However, in cases where there are true differences in the aims and values of two societies, regulatory divergence is positive from the perspective of diversity, pluralism, experimentation and democracy. Obstacles arising from such regulatory choices probably cannot and should not be removed by international agreements such as CETA or TTIP. It takes political effort, good surveys and intellectual honesty to selectively pin down which obstacles are of this latter type and ought to be maintained. Concerning the method of removing trade barriers, each of the possible mechanisms can politically and practically be difficult to achieve. While the equivalence and mutual recognition of conformity assessment procedures are already envisaged by WTO law, but do not do enough, and while harmonisation would be politically and practically most difficult and would (arguably) do too much, conditional mutual recognition of standards seems to impose itself as the middle way. Whether this mechanism of removing non-tariff trade barriers will be adopted in CETA and TTIP depends on how homogeneous the political actors see the North Atlantic space, and how far are they willing to take their relations.
92 ibid 1-2. 93 ibid 1, 3.
